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Summary

In matters of nationality, account must be taken both of the legitimate interests of states and those of 
individuals. One of the most important legitimate interests of individuals is not to be discriminated against – in 
particular, on the grounds of gender. However, while this principle has been recognized by most states in 
theory, in practice discrimination has occurred in the past and may still occur in some cases.

In order to eliminate any remaining discrimination in Council of Europe member and observer states, the 
Assembly should recommend that the Committee of Ministers:

i. conduct an in-depth comparative study of the legislation on nationality in all Council of Europe member 
and observer states focusing on equal opportunities between women and men, which would uncover 
any distinctions being made on grounds of gender (be they intended or unintended, or due to the lack of 
retroactivity of legislation intended to eliminate discrimination), would highlight best practices and would 
make concrete proposals to remedy any shortcomings;

ii. call on the governments and parliaments of member and observer states to eliminate any possibility of 
discrimination on the grounds of gender in their legislation on nationality, if they have not done so 
already, and to ensure that such legislation is doted with full retroactive effect and is applied in a 
gender-neutral manner in practice.
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A. Draft recommendation

1. Traditionally, each state determines under its own law who are its nationals, although many states have 
accepted to be bound by international instruments relating to citizenship, multiple nationality and 
statelessness.

2. In matters of nationality, account must be taken both of the legitimate interests of states and those of 
individuals. One of the most important legitimate interests of individuals is not to be discriminated against – in 
particular, on the grounds of gender. However, while this principle has been recognized by most states in 
theory, in practice discrimination has occurred in the past and may still occur in some cases.

3. Unfortunately, no in-depth comparative study of legislation on nationality focusing on equal 
opportunities between women and men in Council of Europe member and observer states has so far been 
undertaken. The Assembly thus has to base its evaluation of the situation on a survey conducted by its 
Committee on Equal Opportunities for Women and Men, to which replies from 32 member and 3 observer 
states were received.

4. The Parliamentary Assembly congratulates those countries which have removed discrimination based 
on gender from their statute books. In particular, it welcomes the elimination of discrimination against women 
in several Council of Europe member states (where citizenship used to be passed down the male line, or 
women lost their citizenship upon marriage to a foreigner), as well as the elimination of discrimination against 
men (who were not always allowed to pass down their nationality to illegitimate children, especially those born 
abroad). Nearly all of the laws in question have full retroactive effect, which is of paramount importance in the 
area of nationality rights.

5. Some work remains to be carried out however. Thus, men continue to face obstacles in passing down 
their nationality to children born out of wedlock to a foreign mother in Denmark, Iceland, Malta and 
Switzerland. Some discrimination against women also subsists in Switzerland and Turkey, which are about to 
revise their legislation to eliminate it. Some provisions applied to the dependants of Vatican citizens could be 
revised to ensure equal treatment of men and women.

6. The Assembly also points out that the situation in the 13 member and two observer states which it 
could not study might give rise to legitimate concern. Some countries’ provisions on naturalisation 
requirements may also lead to unintended discrimination against foreign women as regards, for example, 
income, societal integration or language knowledge requirements, although some countries have taken 
measures to counterbalance this effect.

7. The Assembly thus recommends that the Committee of Ministers:

i. conduct an in-depth comparative study of the legislation on nationality in all Council of Europe member 
and observer states focusing on equal opportunities between women and men, which would uncover 
any distinctions being made on grounds of gender (be they intended or unintended, or due to the lack of 
retroactivity of legislation intended to eliminate discrimination), would highlight best practices and would 
make concrete proposals to remedy any shortcomings;

ii. call on the governments and parliaments of member and observer states to eliminate any possibility of 
discrimination on the grounds of gender in their legislation on nationality, if they have not done so 
already, and to ensure that such legislation is doted with full retroactive effect and is applied in a 
gender-neutral manner in practice.
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B. Explanatory memorandum by the Rapporteur, Mrs Aguiar

1. Introduction

1. Traditionally, each State determines under its own law who are its nationals1. This principle still holds 
true today, even though many States have accepted to be bound by international instruments relating to 
nationality, multiple nationality and statelessness – such as the new European Convention on Nationality 
(ETS 166), which entered into force on 1 March 2000, and has so far been ratified by ten Council of Europe 
member States2, and signed by an additional fifteen.

2. In matters of nationality, account must be taken both of the legitimate interests of States and those of 
individuals. One of the most important legitimate interests of individuals is not to be discriminated against – in 
particular, not on the grounds of gender. But while this principle is – by now – recognized by most States in 
theory3, the practice can sometimes deviate from it. For example, the right of women to retain the nationality 
of their country of origin following marriage to a foreigner might not be guaranteed under all circumstances; 
nor their right to acquire foreign or dual nationality; nor their right to pass on their nationality to their children 
and/or their spouse4.

3. Unfortunately, equal opportunities between women and men is not a subject-matter that is much dealt 
with in the area of nationality rights. Thus, to my knowledge, no in-depth comparative study of legislation on 
nationality focusing on equal opportunities between women and men in Council of Europe member and 
observer States has so far been undertaken. As a first step, the Assembly´s Committee on Equal 
Opportunities for Women and Men sent out the appended questionnaire to national delegations of member 
States (and to permanent representations of observer States) on 12 June 2003, so as to gather the necessary 
information.

4. As of 12 December 2003, 32 (out of 45) member states had responded to the questionnaire, as well as 
three (out of five) observer states. A table of the states having replied to the questionnaire is appended as 
Appendix II. In Appendix III you will find a table summarizing the replies so far received, on which I base the 
following analysis. I would like to thank all those countries who have replied to the questionnaire for their clear 
and valuable answers. I would also appeal once more to the 13 member and two observer states who have 
not yet answered the questionnaire to do so before 15 January 2004, if they would like their countries’ 
situation to be reflected in the report.

2. Analysis of replies received

5. The member and observer states which replied adhere to different principles regarding nationality 
rights: the majority apply ius sanguinis5 (supplemented by ius soli in exceptional cases, in particular to avoid 
statelessness); some apply a mixed system6; Latvia applies specific principles related to its history, as do 
France, Portugal and Spain and Serbia and Montenegro to a certain extent; the Vatican essentially applies ius 
officii.

6. The position on double/multiple nationality is also varied, with the trend seeming to move away from the 
principle of one nationality, especially as far as those children are concerned whose parents are of two 
different nationalities. 23 states replied that they permitted double nationality; 10 did not (and two states did 
not specify their position). However, in the case of naturalisation, most countries insist that the prior citizenship 
be given up by the applicant.

1. The term “nationality” is used in this report in the sense of “citizenship”, meaning the legal bond between a person 
and a State, and not the person’s ethnic origin.
2. In fact, the Convention is also open to the non-member States which participated in its elaboration, but none of them 
have so far acceded to it.
3. Thus, for example, Article 5.1. of the European Convention on Nationality reads: “The rules of a State Party on 
nationality shall not contain distinctions or include any practice which amount to discrimination on the grounds of sex, 
religion, race, colour or national or ethnic origin.”
4. In fact, some countries have recently changed their legislation to eliminate this type of discrimination against women, 
but the changes are not always retroactive so that, for example, women cannot necessarily pass on their nationality to 
those children who were born before a certain date.
5. 21 of the 34 states which replied.
6. 9 of the 34 states which replied.
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7. I would like to take this opportunity to break a lance for double nationality. For example, Portugal used 
to be an emigrant society, so the state allowed double nationality in order to help its emigrant citizens to keep 
their ties to their home country and also to make it easier for them to integrate in the new society through 
naturalisation. Now, Portugal’s society is changing: it is moving towards an immigrant society. Studies have 
shown that immigrants integrate far better into the community of their host country if they are offered its 
citizenship (without having to give up the citizenship of their country of origin).

8. As regards nationality rights and the equality of the sexes, surprisingly few countries seem to make any 
distinctions on grounds of gender: Andorra, Austria, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, 
Cyprus, Czech Republic, Estonia, France, Germany, Greece, Hungary, Latvia, Lithuania, Luxembourg, the 
former Yugoslav Republic of Macedonia, Poland, Portugal, Romania, Serbia and Montenegro, Slovakia, 
Slovenia, Spain, Canada and Japan all currently make no distinctions whatsoever7.

9. However, this was not always the case. Historically speaking, women were discriminated against in the 
area of nationality rights by many countries for decades. For example, children born of a Cypriot mother 
acquire Cypriot citizenship automatically only if born after 11.06.1999 (however, the new law has full 
retroactive effect). Denmark made it possible for mothers to pass down their nationality to their children only in 
1978 (however, the new law also has full retroactive effect). In Greece, until 1984, any Greek woman married 
to a foreigner lost her Greek nationality as she obtained the nationality of her husband, unless she made a 
statement prior to her marriage indicating that she wished to keep Greek nationality (the changes to the law 
also have retroactive effect). In Malta, prior to 1 August 1989, Maltese citizenship could be acquired only 
through the father (the retroactive effect of the new law goes up to 1964). In Portugal, until 1981, the 
legislation on women married to a foreigner was similar to Greek legislation prior to 1984 and citizenship was 
passed from father to son (the new laws have complete retroactive effect). There were also cases of 
discrimination against women in Poland, Canada (remedied with full retroactive affect), and in Japan, where 
the principle of “paternal blood” applied until 1985 (the retroactive effect of the new law goes until 19658).

10. Surprisingly, men seem to have been discriminated against in the past when it comes to passing down 
nationality to illegitimate children, especially those born abroad. These problems have been more or less 
resolved in Finland, Greece, Norway and Sweden, but subsist to a certain degree in Denmark, Iceland and 
Malta (where the Maltese father does not transmit Maltese citizenship to an illegitimate child at all) and 
Switzerland (this distinction is about to be revised). There are also some “historical wrongs” which have not 
yet been fully rectified with retroactive effect, namely concerning Switzerland and Canada.

11. The Holy See is a special case, as it applies ius officii, that is of an office held or close family ties linking 
people to a Vatican citizen. The functional conception of this citizenship, as it emerges from the dispositions of 
the Lateran Treaty and Law No. III of 7 June 1929, corresponds, amongst other things, to the desire to restrict 
the number of Vatican citizens, granted the limited territory of the Vatican City. Thus, Vatican citizenship is 
granted on a temporary basis for a function or by concession, and then for a limited objective and time. In 
case of loss of Vatican citizenship, Italian citizenship is automatically acquired by all those who were originally 
Italian or who have no right to another citizenship.

12. Vatican legislation and practice as regards the rights of the citizen in general does not foresee 
distinctions on the basis of gender. However, citizenship is determined essentially, though not exclusively, by 
criteria of function. As regards spouses and children of a Vatican citizen (who are entitled to Vatican 
citizenship provided that they share the same residence and are authorised to live within the State), 
citizenship is lost ope legis:

13. by the spouse, if the marriage is annulled or dissolved, or if a conjugal separation is decreed;

14. by sons upon reaching the age of 25, unless they are incapable of working and must remain dependent 
on the Vatican citizen;

15. by daughters upon their marriage.

7. One wonders whether the 13 member states and 2 observer states which have not replied are those continuing to 
make distinctions on the grounds of gender…
8. As a temporary measure, a person who was born during the period from 1 January 1965 to 31 December 1984 and 
whose mother was a Japanese national at the time of his/her birth was entitled to acquire Japanese nationality by 
notification, in principle during the period of three years after 1 January 1985.
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16. Concerning cases b. and c., one wonders whether unmarried daughters may hold citizenship 
indefinitely, while unmarried sons loose their citizenship when they reach the age of 25. In the 21st century 
women should be able to earn their living regardless of whether they are married or single, just like men. 
Marriage, age and de facto dependence on a Vatican citizen (e.g. because of a physical or mental handicap) 
should have the same legal effects regardless of gender.

3. Conclusions

17. From the replies to the questionnaire I conclude that few if any overt distinctions continue to be made in 
the area of nationality rights by Council of Europe member and observer states on the grounds of gender. 
Some work remains to be done in some countries, especially concerning the retroactive effect of certain 
provisions, and the possibilities for men to pass their nationality to illegitimate children, especially those born 
abroad of a foreign mother.

18. To be exact, men continue to face obstacles in passing down their nationality to children born out of 
wedlock to a foreign mother in Denmark, Iceland, Malta and Switzerland. Some discrimination against women 
also subsists in Switzerland and Turkey, which are about to revise their legislation to eliminate it. Some 
provisions applied to the dependants of Vatican citizens, which are not entirely gender-neutral, also open 
grounds for criticism. All these states would be well advised to review their legislation with a view to 
eliminating all gender-based discrimination.

19. A few countries commented on possible disadvantages foreign women might face in naturalisation 
procedures. This question of hidden distinctions deserves to be looked into in greater detail. Macedonia’s 
solution of taking into account the secured regular source of income of the applicant’s spouse or his or her 
closest blood relatives (children, parents and others).as regards the requirement for naturalization seems very 
interesting in the regard. Switzerland has even made funds available to help foreign women reach the 
language requirement for naturalization since October 2000.

Doc. 10070 Report

6



Appendix 1 - Questionnaire on equal opportunities and nationality rights sent to national delegations 
of Council of Europe member states and offices of Council of Europe observer states

General questions

1. Please specify the general principle that your country applies in the area of nationality rights (e.g. ius 
soli or ius sanguinis, and any country-specific rules).

2. Has your country signed or ratified any treaties in the area of nationality rights, or does it intend to do so 
soon? If yes, please enumerate the treaties.

3. What is your country’s position on double/multiple nationality?

Equal treatment of women and men

1. Does your country’s legislation or practice in the area of nationality rights contain any distinctions on the 
grounds of gender? Please specify.

2. In particular:

3. Do women and men have equal rights to pass their nationality to their spouse (in- or outside the 
country)?

4. Do women and men both have the right to retain their nationality following marriage to a foreigner (in- or 
outside the country)?

5. Do women and men have equal rights to acquire foreign or dual nationality (for example, following 
marriage to a foreigner, or a long period of residence in the foreign country)?

6. Do women and men have equal rights to pass their nationality to their children, born in or outside of 
wedlock, and in- or outside the country?

7. Are the rules governing the nationality of spouses whose marriage is subsequently dissolved the same 
for women and men?

8. Are there any requirements for the acquisition of nationality which, in practice, could disadvantage 
women, e.g. a requirement to have been in gainful employment for a certain number of years, or to have a 
minimum income?

9. Has the legislation and/or practice of your country as regards equal opportunities for women and men in 
the area of nationality rights recently been changed to eliminate possible discrimination? If so, are the 
changes in question retroactively applied (e.g. can a woman pass on her nationality to children born before a 
certain date)?
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Appendix 2 - By 12 December 2003, replies had been received from the following states:

Member states

Andorra

Austria

Belgium

Bosnia and Herzegovina

Bulgaria

Croatia

Cyprus

Czech Republic

Denmark

Estonia

Finland

France

Germany

Greece

Hungary

Iceland

Latvia

Lithuania

Luxembourg

Malta

Norway

Poland

Portugal

Romania

Serbia and Montenegro

Slovakia

Slovenia

Spain

Sweden

Switzerland

Turkey

“the former Yugoslav Republic of Macedonia”

Observer States

Canada

Japan

Holy See
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Appendix 3 - Analysis of replies to the questionnaire received by 4 December 2003:
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